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Since the decision of the Justice of the Peace to proceed with the charges
involves the issue of process in the name of the Sovereign, it would seem appro-
priate that the Attorney-General as the chief law officer of the Crown should
have the power to prevent the use of such process where he considers that the
proceedings should be stayed. This involves an executive decision which histori-
cally, and now by statute, has been vested in the Attorney-General. This decision
is not reviewable by the Courts and is one for which he is in turn accountable to
the Legislature or to Parliament, as the case may be.

The right of a private citizen to lay an information, and the right and duty
of the Attorney-General to supervise criminal prosecutions are both fundamental
parts of our criminal justice system.

There is nothing there said with which I take issue. However, with respect, I fail to see why
the conclusion dictated by these remarks would of necessity be that the law should be interpreted as
did the Court of Appeal. Indeed, prior to that determination by the Justices of the Peace, there being
no summons or warrant issued, one could say that the process is not yet put into operation. Fur-
thermore, when the Attorney General in the exercise of his supervisory power over criminal prose-
cutions chooses to prevent the use of the criminal process, as is his right, his accountability to the
Legislature would be much greater if he acted after the Justice of the Peace has determined that
there is cause to issue process.

The power to stay is a necessary one but one which encroaches upon the citizen's fundamental
and historical right to inform under oath a Justice of the Peace of the commission of a crime. Par-
liament has seen fit to impose upon the justice an obligation to "hear and consider" the allegation
and make a determination. In the absence of a clear and unambiguous text taking away the right, it
should be protected. This is particularly true when considering a text of law that is open to an inter-
pretation that favours the exercise of that right whilst amply accommodating the policy considera-
tion that supports the power to stay. When one adds to these considerations the fact that, apart from
the court's control, the only one left is that of the legislative branch of government, given a choice,
any interpretation of the law, which would have the added advantage of better ensuring the Attorney
General's accountability by enhancing the legislative capacity to superintend the exercise of his
power, should be preferred.

An historical review of the evolution of the Crown's power to avoid the preliminary inquiry or
the grand jury indicates an intent on the part of Parliament to increase the Attorney General's ac-
countability. The most recent manifestation of this evolution is found in the amendments brought to
the Crown's power to by-pass a preliminary inquiry and to prefer indictments directly before a grand
or petit jury. Prior to 1969, not only the Attorney General but his agent, and the Deputy Attorney
General, and any one with the written consent of the Attorney General could prefer an indictment
directly.

The 1969 amendments first took out of the list of those who could indict, even following a
preliminary inquiry, the Deputy Attorney General because he was not considered as being an agent
of the Attorney General. As for by-passing a preliminary inquiry or a discharge, his agents or oth-
ers, even with his written consent, can no longer do so. The Attorney General himself or a person
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authorized by the court are the only ones that can now prefer directly. I can see no reason why we
should not when possible interpret the law in compliance with this clear attitudinal trend on the part
of Parliament. Furthermore, to say that an information is found only once a determination to issue a
process is made is not inconsistent with the procedure by indictment. We are here unfortunately
dealing with legal expressions which were developed in the grand jury system and as a result a cer-
tain degree of transposition is required. Under the grand jury system (which still exists in Nova
Scotia) a bill was preferred before the grand jury. If it found a true bill it presented the indictment to
the court. Prior to a true bill the Attorney General could not under the common law stay the pro-
ceedings by entering a nolle prosequi. The power to stay and limitation thereto were codified in this
country in 1892 by s. 732:

732. The Attorney General may, at any time after an indictment has been
found against any person for any offence and before judgment is given thereon,
direct the officer of the court to make on the record an entry that the proceedings
are stayed by his direction, and on such entry being made all such proceedings
shall be stayed accordingly. '

2. The Attorney-General may delegate such power in any particular court
to any counsel nominated by him.

The procedure by indictment where there is no grand jury in fact does away, though we still
speak of preferring an indictment, with the two stages of preferral and presentment. "There is but
one act, that act being the placing by the appropriate authority of 'an indictment in writing setting
forth the offence' before the trial court. This act constitutes the commencement of the trial and is a
combination of the steps of preferral and presentment." (Dickson J. for the Court in R. v. Chabot,
[1980]2 S.C.R. 985, atp. 992.)

Under this procedure the Attorney General makes the determination in the stead of the grand
jury, and the next step is for the court to issue the process to bring the accused before the court to
answer the charge. When the proceedings are commenced by an information the informant in a
sense "prefers” the information and the Justice of the Peace decides whether or not to "find" the in-
formation and then the next step is to issue the process to bring the accused before him. The Justice
of the Peace then plays the same role as the grand jury, as regards the finding of grounds to issue a
process following a preferment or presentment.

The Attorney General's power to stay starts as of the moment a summons or warrant is issued.

Though this approach is not without logic, I must admit that were it the only reason for
adopting this course I should have to adopt the second reason advanced by the Court of Appeal and
dismiss this appeal. Indeed the second observation made by the Court of Appeal cannot be discard-
ed easily, and accordingly I have felt great hesitation in concluding that this appeal should be al-
lowed. In fact, it is when addressing the third observation made by the Court of Appeal, (the Attor-
ney General's historical control of the process), that I have preferred a policy consideration, desira-
ble accountability, to the advantage of avoiding different approaches, one for indictable offenses
and the other for summary conviction offenses. The disparity between stays for summary convic-
tions and those for indictable offenses is undesirable and could not have been intended by Parlia-
ment. Such an anomaly is not, unfortunately so infrequent in the field of criminal procedure. Our
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lexicon is archaic and no longer corresponds to current institutions. Our changing sections are un-
fortunately often the result of patchwork on the part of draughtsmen. Furthermore, it is difficult for
the courts to inject some logic and cohesion in a system where, as regards the charging process, the
exception has become over the years the rule, where the exceptional procedures of direct indictment
without a grand jury for the Northwest Territories is now, save in Nova Scotia, the system for the
whole country. When faced with the choice between uniformity of procedure and greater political
accountability for the exercise of a necessary but no less dangerous discretion to circumvent the
courts and deny a citizen his right to bring another to court, I think I should, pending Parliament's
decision to speak out in modern terms, prefer the latter and suffer some anomaly in the law which I |
imagine is temporary.

For these reasons I would allow the appeal, and order that a mandamus issue and be directed
to his Worship Justice of the Peace Allen to proceed with a hearing pursuant to s. 455.3 of the
Criminal Code on the nine charges contained in the information of the appellant Dowson.

Appeal allowed.
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Appeal by the Crown from an order directing that a pre-enquete be held with respect to an infor-
mation sworn by McHale, a private citizen, against three named individuals. McHale appeared be-
fore a justice of the peace on August 19, 2008, alleging the three named individuals committed a
common nuisance on a specific date one year earlier. The justice was satisfied of the facial suffi-
ciency of the information. McHale appeared at the pre-enquete on October 7, 2008. He objected to
the participation of the Crown counsel present, because of his participation in earlier proceedings
involving McHale. Crown counsel withdrew the charges against the three named individuals on the
basis that the prosecutions were an abuse of process and not in the interests of justice. The justice
did not hear or consider any evidence from McHale or the Crown. McHale successfully applied for
an order of mandamus. The judge decided the case should be returned to a justice of the peace for a
pre-enquete to determine whether process should issue to compel the named individuals to appear
on the charges Crown counsel had withdrawn. The judge held that the Crown was not entitled to
withdraw the information prior to the pre-enquete. He rejected Crown counsel's reliance on the
Crown Attorneys Act, provincial legislation, because interpreting the Act to permit Crown counsel
to withdraw the information would have created a conflict with the federal Criminal Code.

HELD: Appeal dismissed. The judge was correct in finding the withdrawal of the information
sworn by McHale prior to the pre-enquete was premature. This was not because the Crown lacked
the authority to withdraw an information generally, or because of any constitutional conflict be-
tween the Act and the Code. It was because McHale, as a private informant, had the right to have a
judge listen to his allegations and evidence and to decide whether there was evidence of the essen-
tial elements of the offence charged. Because the pre-enquete was conducted in camera, there was
no risk of prejudice to the interests of the named individuals.

Statutes, Regulations and Rules Cited:

Criminal Code, R.S.C. 1985, c. C-46, s. 2, s. 2, s. 8(2), s. 455.3, 5. 455.3(1)(a), s. 504, s. 507, s.
507.1, s. 507.1(1)(a)(ii), s. 507.1(3), s. 507.1(3)(a), s. 507.1(3)(b), s. 507.1(3)(c), s. 507.1(3)(d), s.
507.1(4), s. 507.1(11), s. 508(1), s. 579, s. 579(1), s. 785(1)

Crown Attorneys Act, R.S.0. 1990. c. C.49, s. 11, s. 11(b), s. 11(d)

Appeal From:

On appeal from the decision of the Honourable Justice T. David Marshall of the Superior Court of
Justice dated July 2, 2009, directing that a justice of the peace conduct a hearing under s. 507.1 of
the Criminal Code on several charges contained in informations sworn by Gary McHale, with rea-
sons reported at (2009), 251 C.C.C. (3d) 283.

Counsel:
Gary McHale, acting in person.’
John Patton, for the appellant.
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The judgment of the Court was delivered by

1 D. WATT J.A.:-- Gary McHale alleged that three named persons committed a crime. A jus-
tice of the peace concluded that the allegations met the Criminal Code requirements and received
the sworn information. A Crown Attorney decided that it was not in the interests of justice to re-
quire those persons alleged to have committed the offences to appear in court to answer to the
charges. The Crown Attorney withdrew the charges before any inquiry into the issuance of process
began.

2 This appeal requires us to examine the scope of the Attorney General's authority to intercede
in proceedings initiated by a private informant. In particular, our task is to decide whether the with-
drawal here was timely or premature.

3 In my view, for the reasons I will develop, the withdrawal here was premature. I would dis-
miss the appeal.

THE STATUTORY SCHEME

Introduction

4 A helpful foundation for the discussion that follows is an overview of the statutory scheme
for the initiation and conduct of private prosecutions of indictable offences under the Criminal
Code. The relevant provisions have been included as Appendix "A" to these reasons.

The First Step: Receipt of the Information

5 Anyone who has reasonable grounds to believe that another person has committed an indicta-
ble offence may lay an information in writing and under oath before a justice of the peace under s.
504 of the Criminal Code. By its use of the expansive term "any one", s. 504 applies to everyone
who lays an information ("informant"), including private citizens ("private informant"), peace and
public officers, the Attorney General and the Attorney General's agents (collectively "law enforce-
ment informants").

6 A private informant who wants to lay an information before a justice of the peace must com-
plete a standard form for submission to the justice. The private informant must provide sufficient
details of the alleged offence to permit an information to be drafted, and list the names, addresses
and telephone numbers of the witnesses whose evidence will be relied upon to establish the truth of
the informant's allegations. The private informant must also indicate whether the police have inves-
tigated the offence alleged and describe any prior attempts the informant has made to lay an infor-
mation or have process issued as a result.

7 The justice reviews the portion of the form that the private informant has completed to deter-
mine whether the allegations made satisfy the Criminal Code requirements and oblige the justice to
receive the information. Where the justice is satisfied that the Criminal Code requirements have
been met, she or he will direct the preparation of an information and have the private informant
swear an oath or affirm the truth of its contents. Where the allegations of the private informant do
not meet the demands of s. 504, the justice is not entitled to receive the information.

8 A justice who receives an information laid by a private informant, and determines its com-
pliance with s. 504, selects a date upon which a hearing will be conducted to determine whether the
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process of the court, either a summons or a warrant, will issue to compel the appearance of the per-
sons named in the information to answer to the charge ("the pre-enquete").

The Second Step: Notice

9 In order for process to be issued, s. 507.1, which governs the pre-enquete (i.e. the procedure
to decide that question), requires that the Attorney General receive a copy of the private information
and reasonable notice of the hearing: see ss. 507.1(3)(b) and (c). Further, the Attorney General must
have an opportunity to attend the hearing itself: see s. 507.1(3)(d). The Criminal Code does not
provide a specific form of notice.

The Third Step: The Pre-enquete

10 The function of the pre-enquete is to determine whether the process of the court, a summons
or warrant, should issue to compel the persons named in the information to attend before a justice to
answer to the offence charged in the private information. At the pre-enquete, the presiding justice or
provincial court judge must hear and consider the allegations of the private informant, as well as the
evidence of the informant's witnesses: see s. 507.1(3)(a). The justice must give the Attorney General
an opportunity to attend the hearing, to cross-examine the informant's witnesses, to call witnesses
her or himself and to present any relevant evidence at the hearing: see s. 507.1(3)(d). The Attorney
General's appearance at the hearing does not mean that the Attorney General has intervened in the
proceeding: see s. 507.1(4).

11 At the end of the hearing, the judicial officer must determine whether a case for issuing a
summons or warrant to compel the appearance of the accused to answer to the charge has been
made out. ‘

12 Section 507.1 does not contain or incorporate by reference any provision that authorizes the
Attorney General, a term defined in s. 507.1(11), to terminate or truncate the pre-enquete prior to
adjudication.

THE PROCEEDINGS IN THIS CASE

Laying the Information

13 Gary McHale appeared before a justice of the peace on August 19, 2008. He alleged that
three named individuals committed a common nuisance about one year earlier, on a specific date
and at a particular place. The justice was satisfied of the facial sufficiency of the information and its
compliance with the statutory requirements.

14 Each information, in written form, was sworn before the justice.

The Pre-enquete

15 Gary McHale appeared at the pre-enquete on October 7, 2008. Crown counsel also appeared
as the lawful deputy of the Attorney General.

16 After a brief skirmish, during which Mr. McHale asked that Crown counsel be removed be-
cause of his participation in earlier proceedings involving Mr. McHale, Crown counsel indicated his
intention to intervene in several matters scheduled for a pre-enquete, including those matters that
are the subject of this appeal.
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17 Crown counsel invoked s. 11(d) of the Crown Attorneys Act, R.S.0. 1990, c. C.49, which
requires the Crown Attorney to:

[W]atch over cases conducted by private prosecutors and, without unnecessarily
interfering with private individuals who wish in such cases to prosecute, assume
wholly the conduct of the case where justice towards the accused seems to de-
mand his or her interposition;

Crown counsel withdrew the charges that are the subject of this appeal, on the basis that the prose-
cution was an abuse of process and not in the interests of justice.

18 The justice did not hear, or consider, the allegations of the private informant, Gary McHale,
or any evidence adduced by the informant or Crown counsel.

The Application for Mandamus

19 Gary McHale sought mandamus from a judge of the Superior Court of Justice. His applica-
tion was successful. The judge decided that the case should be returned to a justice of the peace, so
that a pre-enquete could be conducted to determine whether process should issue to compel the ap-
pearance of the persons named in the informations withdrawn by Crown counsel.

The Reasons of the Application Judge

20 The application judge held that s. 507.1 did not contemplate the authority of the Attorney
General to withdraw an information prior to the pre-enquete. To countenance such an authority
would render the procedure put in place by s. 507.1, for all intents and purposes, meaningless.

21 The application judge also rejected Crown counsel's reliance on s. 11(d) of the Crown At-
torneys Act to furnish authority for the right to withdraw a private information at the outset of the
pre-enquete. Such a "broad and generous interpretation" of s. 11(d), the application judge noted,
would engender a conflict between provincial and federal legislation, and improperly expand the
provincial authority beyond the clear language in s. 507.1.

22 Crown counsel contended that the discretionary nature of the extraordinary remedies, like
mandamus, should result in refusal of the order sought. After all, if process were to be issued at the
conclusion of the pre-enquete, the Attorney General would stay the proceedings under s. 579 of the
Criminal Code. The application judge rejected the submission as "entirely contrary to the reasoning
of the Supreme Court of Canada in Dowson."

THE GROUNDS OF APPEAL

23 The appellant advances two grounds of appeal. The first is that the application judge erred in
holding that the Attorney General had no discretion to withdraw the privately laid information at the
pre-enquete prior to the issuance of process. The second ground of appeal contests the correctness
of the trial judge's conclusion that the Attorney General had no discretion to stay the private infor-
mation in the same circumstances.

ANALYSIS

Ground One: The Crown's Authority to Withdraw a Private Information
Prior to the Issuance of Process
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24 The first ground of appeal requires an examination of the scope of the Crown's common law
authority to withdraw an information. What is different here than in the great run of cases in which
informations are withdrawn by the Crown is that the information in this case is that of a private in-
formant, not a law enforcement informant and the timing of the withdrawal occurred at the outset of
the pre-enquete. ‘

The Position of the Parties

25 For the appellant, Mr. Patton submits that the purpose of the pre-enquete is to determine
whether process should issue to compel persons named in the private information to attend court to
answer to the charge. To ensure that only bona fide criminal proceedings are undertaken at the in-
stance of a private informant, Parliament enacted s. 507.1. The provision recognizes the
long-standing supervisory authority of the Crown to guard against frivolous and vexatious prosecu-
tions going forward.

26 Mr. Patton invokes the well-established authority of the Attorney General, as the Chief Law
Officer of the Crown, to supervise the initiation, management and determination of criminal pro-
ceedings, both indictable and summary, privately begun or publicly commenced. An essential fea-
ture of this authority, he submits, is the right and duty to withdraw charges where the circumstances
warrant. This authority originates in the common law, is carried forward by s. 8(2) of the Criminal
Code, and is not limited by failure of express reference to it in s. 507.1(3), a provision inserted to
circumscribe the authority of a justice at the pre-enquete.

27 Further, Mr. Patton continues, the Crown Attorneys Act, valid legislation in relation to the
administration of justice in the province, provides agents of the Attorney General with the same au-
thority as the common law, and imposes upon them the same duty to terminate prosecutions that
have no reasonable prospect of success or are an abuse of process. Far from creating a constitutional
conflict or expanding the scope of s. 507.1, the provincial legislation complements s. 507.1(3) and
supports the authority advanced here.

28 In the end, Mr. Patton submits that the application judge erred in cutting down the Crown's
plenary authority to withdraw charges at any time after an information has been laid. To require that
a decision be made to issue process before the authority to withdraw becomes engaged is neither
supported by authority nor in the best interests of the administration of justice.

29 Mr. McHale disagrees. The authority of the Attorney General to participate in the
pre-enquete comes exclusively from s. 507.1. The section makes no mention of the authority of the
Attorney General to withdraw an information laid by a private informant. Not before the
pre-enquete. Not during the pre-enquete. Not at the conclusion of the pre-enquete when the justice
orders process to issue. Mr. McHale emphasizes that the pre-enquete is usually an ex parte and in
camera proceeding, attended only by the informant, some witnesses and the justice. The interven-
tion of the Attorney General is an exception, and so the need to constrain the Attorney General's
authority to what is expressly given.

30 Mr. McHale denies that the Crown Attorneys Act has any influence in determining whether
the authority asserted by the appellant exists. The language of that Act, in particular ss. 11(b) and
11(d), makes it clear that the authority conferred applies only to existing prosecutions, in other
words, proceedings taken after process has issued. In the event of any conflict between s. 507.1 and
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provincial legislation, Mr. McHale says, the specific federal authority trumps that of the province
and supports the conclusion of the application judge.

The Governing Principles

31 The issue raised by this appeal is of importance to the relationship between private inform-
ants or, more expansively, private prosecutors, and the public prosecutor exercising the prerogatives
of the Chief Law Officer of the Crown. In the absence of binding precedent, the issue must be de-
cided in accordance with basic principle informed by policy considerations.

The Authority of the Attorney General to Withdraw an Information

32 Despite the absence of express or necessarily implied authority in the Criminal Code, it is
well-established that the Attorney General has the authority to withdraw an information prior to
plea: R. v. Dick, [1968] 2 O.R. 351 (H.C.J.), at p. 359; R. v. Osborne (1975), 11 N.B.R. (2d) 48
(S.C.(A.D.)), at paras. 17 and 30; R. v. Blasko, [1975] O.J. No. 1239 (H.C.].), at paras. 5 and 6; Re
Forrester and The Queen (1976), 33 C.C.C. (2d) 221 (Alta. S.C.(T.D.)), at pp. 223-5. While leave
of the presiding judge may be required to withdraw an information or charge after plea, the authori-
ty of the Attorney General to do so in advance of plea is unfettered.

33 The overwhelming majority of criminal proceedings are commenced when a peace or public
officer lays an information before a justice who conducts the pre-enquete required under s. 507, and
issues process to compel the attendance of persons named in the information to answer to the
charge. Since most prosecutions originate in this way, it is scarcely remarkable that most infor-
mations withdrawn by agents of the Attorney General were laid by agents of the state, not private
informants. Yet no authority limits the right of an agent of the Attorney General to withdraw an in-
formation to only those informations laid by law enforcement officials.

34 The simple fact that most withdrawals of informations by agents of the Attorney General
occur after process has issued, and when the accused appears before a court, does not assist in de-
termining the point at which the authority to withdraw may first be exercised. Frequency of occur-
rence does not equate with a condition precedent to exercise the right to withdraw.

35 Pre-charge screening, or pre-charge approval, is the exception and not the rule in this prov-
ince. An agent of the Attorney General is unlikely to have sufficient knowledge of the prosecution's
case to make an informed decision about the prosecution until she or he has received and reviewed
disclosure from investigators. Knowledge of this kind is critical to informed decisions about with-
drawal, yet unavailable earlier.

36 The precise contours of the common law power of the Attorney General to withdraw an in-
formation are not expressly defined, or for that matter fully developed. This is scarcely novel. See,
for example, R. v. Clement, [1981] 2 S.C.R. 468, at p. 477; R. v. Salituro, [1991] 3 S.C.R. 654, at p.
670. While the precise moment at which the authority to withdraw an information crystallizes is un-
clear from the existing authorities, it does seem clear that the business of withdrawals is strictly that
of the Attorney General and his or her agents, and is subject to very limited review by the courts.

The Attorney General and the Private Prosecutor

37 The Criminal Code makes room for both private and public prosecutors in indictable and
summary conviction proceedings. Section 2 of the Criminal Code exhaustibly defines "prosecutor”
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as "the Attorney General" or, where the Attorney General has not intervened, as "the person who
institutes proceedings to which this 4cz applies, and includes counsel acting on behalf of either of
them". For summary conviction proceedings, s. 785(1) defines "prosecutor” as "the Attorney Gen-
eral or, where the Attorney General does not intervene, the informant, and includes counsel or an
agent acting on behalf of either of them".

38 A Crown Attorney is an agent of the Attorney General of Ontario. Section 11 of the Crown
Attorneys Act requires a Crown Attorney to "to aid in the local administration of justice and perform
the duties that are assigned to Crown Attorneys under the laws in force in Ontario". Among the spe-
cific duties assigned to Crown Attorneys under s. 11(b) of the Act is the conduct, on the part of the -
Crown, of "prosecutions for indictable offences". Under s. 11(d) of the Act, Crown Attorneys are
assigned the duty to:

[W]atch over cases conducted by private prosecutors and, without unnecessarily
interfering with private individuals who wish in such cases to prosecute, assume
wholly the conduct of the case where justice towards the accused seems to de-
mand his or her interposition;

39 The interplay between a private prosecutor and a Crown Attorney who intervened in a pri-
vate summary conviction prosecution was the focus of this Court's decision in Re Bradley et al. and
The Queen (1975), 9 O.R. (2d) 161.

40 In Bradley, private complainants had laid informations charging three persons with the
summary conviction offence of intimidation arising out of a labour dispute. At a court appearance
after the strike had settled, an "agent" for the complainants sought to have the informations with-
drawn. An Assistant Crown Attorney intervened, and asked for an opportunity to speak to the com-
plainants before deciding whether to proceed with or withdraw the charges. The accused unsuc- ‘
cessfully sought prohibition. When the case returned to the trial court, the Assistant Crown Attorney
made it clear that the charges would not be withdrawn. The accused again sought prohibition. The
application was dismissed on the basis that, once the Attorney General had assumed responsibility
for the prosecution, the Crown had the exclusive right to determine whether the charges would be
withdrawn or prosecuted, whether the informant was a state agent or private complainant.

41 The accused appealed to this Court. In giving the judgment of the Court dismissing the ap-
peal, Arnup J.A. said at p. 169: '

The Attorney-General, and his agent the Crown Attorney, represent the Sover-
eign in the prosecution of crimes. The role of the private prosecutor, permitted by
statute in this country, is parallel to but not in substitution for the role of the At-
torney-General, and where the two roles come into conflict, the role of the
Crown's prosecutor is paramount, where in his opinion the interests of justice re-
quire that he intervene and take over the private prosecution.

42 Although the circumstances in Bradley depict the obverse of the coin displayed here, this
Court's decision confirms the untrammeled right of the Attorney General to intervene in a private
prosecution and to determine its future course - prosecution or withdrawal. The intervention there
occurred after process had issued, but the plenary authority of the Attorney General was not made
contingent upon the issuance of process.
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The Commencement of Criminal Proceedings

43 In the usual course, criminal proceedings are commenced or instituted by laying an infor-
mation before a justice alleging the commission of an offence. Receipt of the information is a min-
isterial act. Provided the information alleges an offence known to law and is facially compliant with
the requirements of the Criminal Code, the justice must receive the information. The justice takes
the information under oath and affixes his or her signature to the jurat on the written Form 2.

44 An information is a sworn allegation of crime. But it does not compel the person named as
the accused to attend court to answer to the charge. Although the person named in the information is
"charged with an offence" for the purposes of s. 11 of the Canadian Charter of Rights and Free-

. doms, we distinguish between the commencement of criminal proceedings and the commencement
of a criminal prosecution. This distinction coincides with the dual functions of the justice. The min-
isterial act of receiving the information coincides with the institution of proceedings, and the judi-
cial act of issuing process signals the commencement of the prosecution: R. v. Dowson, [1983] 2
S.C.R. 144, at pp. 150, 155 and 157; Southam Inc. v. Coulter (1990), 75 O.R. (2d) 1 (C.A.), at pp.
6-7.

The Pre-enquete

45 To determine whether process should issue to compel the attendance of the person named in
the information to answer to the charge, thus to determine whether a criminal prosecution will be
commenced, the justice conducts a pre-enquete. Section 507.1 governs the pre-enquete when the
proceedings have been commenced by a private informant.

46 Under s. 507.1, Parliament has enacted a variety of provisions that regulate the conduct of
the pre-enquete and describe the consequences that follow when process is not issued. The provi-
sions of influence here are subsections (3) and (4):

(3) The judge or designated justice may issue a summons or warrant only if he or she

(a) has heard and considered the allegations of the informant and the evidence
of witnesses;

(b) 1is satisfied that the Attorney General has received a copy of the infor-
mation; :

(c) is satisfied that the Attorney General has received reasonable notice of the
hearing under paragraph (a); and

(d) has given the Attorney General an opportunity to attend the hearing under
paragraph (a) and to cross-examine and call witnesses and to present any
relevant evidence at the hearing.

(4) The Attorney General may appear at the hearing held under paragraph (3)(a)
without being deemed to intervene in the proceeding.

47 The enactment of s. 507.1(3) maintains the vitality of private prosecutions but, at the same
time, takes steps to ensure that only those with legitimacy continue. The pre-enquete must be con-
ducted by a designated justice or provincial court judge. The presiding justice must hear and con-
sider not only the allegations of the private informant, but also the evidence of witnesses. The obli-
gation to hear witnesses under s. 507.1(3)(a) may be contrasted with the language in's. 507(1)(a)(i1),
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applicable when the informant is a law enforcement officer or official, where the evidence of wit-
nesses is only taken where the justice "considers it desirable or necessary to do so". Under s.
507.1(3) the Attorney General is entitled, without being deemed to intervene in the proceedings, to:

a copy of the information

reasonable notice of the pre-enquete hearing

the opportunity to attend the pre-enquete

the opportunity to cross-examine witnesses

the opportunity to call witnesses and present evidence at the hearing

* % ¥ X ¥

48 A pre-enquete is usually an ex parte proceeding held in camera. It affords the informant the
opportunity to persuade the justice that she or he should issue process to compel the persons named
in the information to appear in court to respond to the allegations in the information. But unlike s.
507, the regime of s. 507.1 makes provision for the attendance and participation in the pre-enquete
of the Attorney General, as defined in s. 507.1(11), otherwise a stranger to the process.

49 Section 507.1 makes no reference to the withdrawal of an information at the per-enquete, at
any stage after the private information has been laid. In its silence on this issue, s. 507.1 is in har-
mony with the balance of the Criminal Code that says nothing about the authority of the Attorney

- General to withdraw the charge, or when that authority may be exercised. That said, neither does s.
507.1 prohibit withdrawal of an information in accordance with any common law authority.

The Principles Applied

50 The application judge concluded that the Crown Attorney's withdrawal of the private infor-
mation before the pre-enquete had begun amounted to jurisdictional error. His conclusion as to ju-
risdictional excess appears linked to a combination of factors:

1. that s. 507.1 makes no reference to the authority to withdraw an information prior
to the issuance of process, thus the authority does not exist;

ii.  thats. 11(d) of the Crown Attorneys Act, on its face, confers no such authority
and to combine it with s. 507.1 would expand from the latter beyond its clear and
express terms in a constitutionally impermissible way;

iii.  that to permit exercise of the Attorney General's authority to withdraw an infor-
mation prior to the pre-enquete would render the pre-enquete, thus private pros-
ecutions, of little or no value; and

iv.  that the authority of the Attorney General to withdraw an information is limited
to informations laid by law enforcement officials and does not extend to private
informations.

It is unclear whether the application judge would require the actual issuance of process, or simply
the determination to do so as a condition precedent to the exercise by the Attorney General of the
withdrawal authority.

51 I agree with the application judge that the withdrawal of the information prior to the conclu-
sion of the pre-enquete, indeed before it began, was premature. But I reach my conclusion for sub-
stantially different reasons than did the application judge. In my view, his reasons are at once un-
supported by authority and inconsistent with governing principles.
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52 The application judge attached significance to the absence from s. 507.1 of any reference to
the authority of the Attorney General to withdraw a private information before, during, or at the
conclusion of the pre-enquete. I disagree with this assessment.

53 The Criminal Code contains no reference to the authority of the Attorney General or his or
her agents to withdraw an information, whether laid by a private informant or a member of law en-
forcement. The authority, which is beyond argument, originates in the common law and is preserved
by s. 8(2) of the Criminal Code. No Criminal Code provision alters, varies, modifies or affects this
prerogative of the Crown. In the absence of any general provision about withdrawals, it is difficult
to attach any significance to the lack of specific reference to this authority in s. 507.1, let alone to
conclude that silence about it negates its availability.

54 The application judge also considered that any invocation of s. 11(d) of the Crown Attorneys
Act, to support the exercise of the authority to withdraw at the outset of the pre-enquete, would not
only expand s. 507.1 beyond its plain wording, but also create a constitutional confrontation be-
tween provincial and federal legislation. Again, I disagree.

55 In Bradley, this Court held that what is now s. 11(d) of the Crown Attorneys Act is not leg-
islation in relation to criminal procedure, which could only be enacted by Parliament, but rather is
legislation in relation to the administration of justice in a province, which lies properly within the
provincial head of constitutional authority: see Bradley at p. 168. The directive contained in s. 11(d)
does not clash with the provisions of s. 507.1, nor otherwise alter its operation or effect.

56 The application judge seems also to have been of the mind that the Attorney General's au-
thority to withdraw an information could only be exercised when the information had been laid by a
public, that is to say, a law enforcement informant. Yet again, I disagree.

57 The Attorney General, and his or her agent the Crown Attorney, represents the Sovereign in
the prosecution of crimes. The Criminal Code makes provision for private prosecutors. The role of
the private prosecutor is parallel to, but does not serve as a substitute for, the role of the Attorney
General. And where the two roles conflict, the role of the Attorney General prevails. Where the At-
torney General considers that the interest of justice require his or her intervention, the Attorney
General is entitled to interfere, to take over the prosecution and to terminate or continue it as she or
he considers appropriate: see Bradley, at p. 169.

58 In express terms, s. 507.1 authorizes the participation of the Attorney General in what is
usually an ex parte and in camera proceeding involving only the informant and his or her witnesses.
Nothing in the section curtails the authority of the Attorney General once she or he decides to par-
ticipate in the pre-enquete.

59 When all the cards are counted, the issue to be resolved reduces to whether the Attorney
General may intervene to withdraw a private information prior to the commencement of the
pre-enquete or must await the conclusion of:

1. the allegations of the informant and any evidence adduced at the inquiry; or
ii.  the submissions of the informant and Attorney General about the issuance of
process; or

iii.  the decision of the justice or judge about the issuance of process.
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60 The resolution of the issue involves the intersection of a common law authority, the power
of the Attorney General to withdraw an information, and a statutory enactment that governs a hear-
ing, the pre-enquete, that precedes but may result in the issuance of process.

61 The time period under consideration is the time between the commencement of criminal
proceedings (by laying of a private information) and the commencement of a criminal prosecution
(by the issuance of process to compel the attendance of the accused to answer to the charge).

62 What is not at issue is either the general authority of the Attorney General to intervene in a
private prosecution, or the specific authority of the Attorney General to intervene and withdraw a
private information after process has issued. Each of these principles is firmly rooted in our juris-
prudence.

The Purpose of s. 507.1

63 Critical to a decision on this issue is an understanding of the purpose underlying the enact-
ment of s. 507.1 and its application.

64 Section 507.1 preserves the right of a private informant to seek the issuance of process to
compel the appearance of persons named as prospective accused in an information laid by a private
informant under s. 504. The issuance of process on the basis of a private information signals the
commencement of a private prosecution.

65 Section 507.1 also puts in place several measures to assure scrutiny of prospective private
prosecutions to stifle the procession of frivolous or vexatious prosecutions before the courts. The
presiding judicial officer must be either a designated justice or a provincial court judge. The Attor-
ney General, the Chief Law Officer of the Crown, is entitled to notice of the pre-enquete, a copy of
the information and the right to participate in the evidentiary hearing.

66 In Dowson, the Supreme Court of Canada agreed with the conclusion of this Court that, as
Chief Law Officer of the Crown, the Attorney General had the power to prevent the use of the
criminal process where the Attorney General considered the proceedings should be stayed: Dowson,
at pp. 154-5. The Supreme Court differed with this Court regarding the time at which a stay of pro-
ceedings could be entered. The difference arose because the Supreme Court considered that the
clause "at any time after an indictment has been found", in the context of an information before a
justice for a pre-enquete, required that process issue before a stay could be entered under former s.
508(1) of the Criminal Code.

67 To reach its conclusion, the Dowson court relied on several factors:

L. the fundamental right of a private citizen to lay an information and to seek the
issuance of process;

ii.  the right and duty of the Attorney General to supervise the conduct of criminal
prosecutions;

iii.  the duty of the justice under then, s. 455.3(1)(a) to "hear and consider" the alle-
gations of the informant and make a decision about the issuance of process;

iv.  the absence from the Criminal Code of any clear and unambiguous text taking
away the right of private information; and

v.  policy considerations ensuring accountability for decisions made in connection
with the termination of private prosecutions.
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68 The factors considered by the Supreme Court of Canada in Dowson inform the decision in
this case despite the differences in the governing statute and in the method of termination used here
(withdrawal of the information) and in Dowson (entry of a stay of proceedings).

69 The structure and language of s. 507.1(3)(a) differs from the former s. 455.3 applicable in
Dowson. Under the former provision, the justice was required to hear and consider ex parte, the al-
legations of the informant. The justice was only required to hear and consider, ex parte, the evi-
dence of witnesses, where the justice considered it desirable or necessary to do so. Section 507.1(3)
is of a different construction. It eschews the direct statement of a duty in favour of a list of prerequi-
sites that must be met before the justice may exercise his or her discretion to issue process. The
prerequisites include the requirement that the justice hear and consider the allegations of the in-
formant and the evidence of witnesses. The effect of s. 507.1(3)(a) is to impose a duty on the justice
to hear and consider the allegations of the informant and the evidence of witnesses at the
pre-enquete. ’

70 It is well-settled that criminal proceedings are instituted or commenced by the laying or re-
ceipt of an information in writing and under oath. Anyone named as a person who committed the
offence described in the information is a person "charged" with an offence for the purposes of s.
11(b) of the Charter: R. v. Kalanj, [1989] 1 S.C.R. 1594, at p. 1607.

71 A criminal prosecution only commences after a justice has made a decision to issue process:
Dowson, at p. 150. As Chief Law Officer of the Crown, the Attorney General has supervisory con-
trol over criminal prosecutions. It seems reasonable to conclude that this supervisory authority be-
gins contemporaneously with the commencement of a criminal prosecution And that moment, at
least in the absence of some statutory provision to the contrary, is after a justice has decided to issue
process at the conclusion of a pre-enquete.

72 Policy considerations also favour the conclusion that the withdrawal authority of the Attor-
ney General crystallizes and may be exercised as of the moment the justice determines to issue pro-
cess at the conclusion of the pre-enquete.

73 The Criminal Code permits private prosecutions. A private informant may lay an infor-
mation in conformity with s. 504. Receipt of the information commences criminal proceedings. Par-
liament enacted, more accurately continued, a procedure aimed at the determination by a judicial
officer of whether the informant has made out a case for prosecution. This procedure is the
pre-enquete, a hearing that provides the private informant the opportunity to present her or his case
for prosecution.

74 Conduct of the pre-enquete vindicates the interest of the private informant who seeks pros-
ecution of another for an alleged crime. The pre-enquete assures the private informant that an inde-
pendent judicial officer will hear the informant's allegations, listen to the evidence of the inform-
ant's witnesses, and decide whether there this is evidence of each essential element of the offence
charged in the information. The pre-enquete also ensures that spurious allegations, vexatious claims,
and frivolous complaints barren of evidentiary support or legal validity will not carry forward into a
prosecution. To insist that the withdrawal power await the determination about issuance of process
also reduces the risk that the Criminal Code's provisions for private prosecution will to begin and
end with the right to lay a private information.

75 To hold that the authority to withdraw arises immediately upon the decision to issue process
does not prejudice the interest of the persons named as responsible for the crimes alleged in the pri-
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vate information. The pre-enquete is conducted in camera. A decision by the Attorney General to
withdraw the information once the decision to issue process has been made requires no public ap-
pearance, nor any response by those named in the information.

76 The nexus between the decision to issue process and the withdrawal authority of the Attor-

ney General also ensures that the decision to withdraw is informed by knowledge of the substance

of the case the private prosecutor proposes to pursue. The fuller evidentiary record also establishes
the basis upon which the withdrawal decision is grounded should accountability concerns later sur-
face.

77 It is for those reasons that I agree in the result with the application judge that the purported
withdrawal of the informations here, before the pre-enquete had begun, was premature. The with-
drawal authority requires the commencement of a prosecution, a point that coincides temporally
with the determination by the justice that process shall issue. Withdrawal then is permissible while
the in camera proceedings remain extant. Those named in the original information need not appear.

Ground Two: The Crown's Authority to Stay Proceedings Prior to
Pre-enquete

78 At first sight, it seems unnecessary to determine whether an agent of the Attorney General is

entitled to stay proceedings taken on a private information before the pre-enquete has begun under

s. 507.1(3). After all, the Crown Attorney who appeared as the pre-enquete was about to begin in

this case did not invoke s. 579(1) to enter a stay of proceedings. That said, it may well be that, as the

pre-enquete is scheduled to begin, or at some time before the decision about the issuance of process

is made, the Crown Attorney may invoke s. 579(1) to stay the proceedings. Thus the need to deter-
mine when this authority may be exercised.

The Position of the Parties

79 For the appellant, Mr. Patton begins with the text of s. 579(1) of the Criminal Code, the en-
abling statutory authority. The subsection permits the Attorney General or an instructed agent to
direct the clerk of the court to enter a stay of proceedings at any time after any proceedings in rela-
tion to an accused are commenced. Proceedings in relation to an accused are commenced by laying
or receipt of an information. It is of no moment whether the informant is a private individual or a
law enforcement official. It follows, Mr. Patton submits, that the Attorney General could direct en-
try of a stay at the time of the purported withdrawal here: at the outset of the pre-enquete and before
the hearing under s. 507.1(3) begins.

80 The appellant advances an alternative argument. A pre-enquete is a "proceeding in relation
to an accused." As soon as the pre-enquete formerly commences with the allegations of the inform-
ant, the Crown Attorney is entitled to direct entry of a stay.

81 Mr. McHale is of a different mind. He submits that the Attorney General or instructed agent
cannot direct entry of a stay until there is an "accused", and that there is no "accused" until the des-
ignated justice or provincial court judge determines that process shall issue. Only then does the
prosecution commence and can the person named in the information be properly described as an
"accused". And only then, when process has issued to compel attendance, can the Attorney General
or instructed agent direct entry of a stay. For Mr. McHale, the right of the private citizen to pursue



Page 15

the issuance of process prevails over the authority of the Attorney General to supervise prosecutions
and enter stays.

The Governing Principles

82 The matter in which the authority to stay proceedings makes its way into this case renders an
expansive discussion of the subject neither essential nor advisable. That said, brief reference to the
authority to direct entry of a stay, the time at which a stay may be directed, and the availability of a
stay as a basis upon which to refuse to issue mandamus may be of some assistance at the
pre-enquete. ‘ :

The Authority to Direct Entry of a Stay

83 Unlike the authority to withdraw charges, the authority of the Attorney General or an in-
structed agent to direct entry of a stay of proceedings is statutory. Section 579 of the Criminal Code
defines who may direct entry of a stay of proceedings, when and how the direction may be given,
and what effect entry of a stay has on future proceedings.

84 The only persons entitled to invoke the authority to direct entry of a stay are the Attorney
General and counsel instructed by the Attorney General for the purpose of directing entry of the
stay. Under the definition of "Attorney General" in s. 2 of the Criminal Code, the term includes the
"lawful deputy" of the Attorney General. To implement the stay authority, the Attorney General or
instructed agent must direct the clerk or other proper officer of the court to make an entry on the
court record, for example, the information or indictment, that proceedings are stayed by the direc-
tion of the Attorney General or instructed agent. The entry is to be made on the record forthwith.
The entry has the effect of staying proceedings and vacating any recognizances.

The Issue of Timing

85 Section 579(1) permits the direction to enter a stay to be given "at any time after any pro-
ceedings in relation to an accused ... are commenced". The predecessor of s. 579(1) was s. 508(1) in
the 1970 statutory revision. The comparable wording in former s. 508(1) was "at any time after an
indictment has been found", which the Dowson court interpreted to mean "as of the moment a
summons or warrant is issued" or "once a determination to issue a process is made": see Dowson, at
p. 157.

86 The Criminal Code provides no definition of the term "proceedings" as it is used in s. 579(1)
or elsewhere in the Criminal Code. Courts have interpreted "at any time after any proceedings in
relation to an accused ... are commenced" in present s. 579(1) as "any time after an information is
laid": see Campbell v. Attorney-General of Ontario (1987), 58 O.R. (2d) 209 (H.C.].), at p. 220,
aff'd (1987), 60 O.R. (2d) 617 (C.A.); R. v. Wren, [1987] B.C.J. No. 1336 (C.A.), atp. 2; R. v. Par-
do (1990), 62 C.C.C. (3d) 371 (Que. C.A.), at pp. 373-4. Laying or receipt of an information com-
mences criminal proceedings. It seems to logically follow from the decisions mentioned that laying
an information falls within "proceedings in relation to an accused". The same could be said of a
pre-enquete, a proceeding to determine whether process should issue.

Extraordinary and Other Remedies
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87 As respondent before the application judge, the appellant urged the judge to refuse to issue
mandamus because the prosecutor could simply direct entry of a stay in advance of the conduct of
the pre-enquete. In doing so, the Attorney General summoned the well-known principle that the ex-
traordinary remedies, like mandamus, do not issue as of right, rather are discretionary in their grant
and may be refused where another adequate remedy exists: see Cheyenne Realty v. Thompson,
[1975] 1 S.C.R. 87, at p. 90.

88 The appellant's reliance on this principle seems misplaced. The availability of an alternative
remedy to an applicant for mandamus, for example a right of appeal from the decision that is the
subject of the application for mandamus, may result in refusal of the extraordinary remedy. But that
is not this case. The alternative remedy here, entry of a stay rather than withdrawal of the infor-
mation, was available not to the applicant but rather to the respondent on the application. The At-
torney General or an instructed agent chose to withdraw the information rather than to stay it. The
withdrawal was premature, made before the authority to do so existed. That the Attorney General or
instructed agent could have directed entry of a stay did not disentitle the respondent here to an order
of mandamus setting aside the purported withdrawal and directing conduct of the pre-enquete.

The Principles Applied

89 The application of the principles governing the entry of stays of proceedings under s. 579(1)
permit the Attorney General or an instructed agent to direct entry of a stay at any time after an in-
formation has been laid. Laying an information commences criminal proceedings and is itself a
"proceeding in relation to an accused" within the meaning of those terms in s. 579(1) of the Crimi-
nal Code. What occurred here, attendance before a justice to conduct a pre-enquete also amounts to
"proceedings in relation to an accused" under s. 579(1).

920 It may seem anomalous to some that of two available steps to terminate proceedings initiat-
ed by a private information one is available at any time after the information is laid, but the other
not until a determination has been made that process shall issue. The difference resides in the source
of the authority. The common law, infused by policy considerations, compels one conclusion, the
plain language of the statute, another.

CONCLUSION

91 For these reasons I would dismiss the appeal, and confirm the order of the application judge
directing that the matter return to the justice of the peace to conduct the pre-enquete.

D. WATT J.A.
W.K. WINKLER C.J.O.:-- I agree.
S.T. GOUDGE J.A.:-- I agree.

k sk ok ok o3k
APPENDIX "A"
Sections 504 and 507.1 of the Criminal Code,
R.S.C. 1985, c. C-46.

In what cases justice may receive information
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504. Any one who, on reasonable grounds, believes that a person has committed
an indictable offence may lay an information in writing and under oath before a
justice, and the justice shall receive the information, where it is alleged

(a) that the person has committed, anywhere, an indictable offence that
may be tried in the province in which the justice resides, and that the per-
son

(i) is or is believed to be, or
(i1) resides or is believed to reside,
within the territorial jurisdiction of the justice;

(b) that the person, wherever he may be, has committed an indictable of-
fence within the territorial jurisdiction of the justice;

(¢) that the person has, anywhere, unlawfully received property that was
unlawfully obtained within the territorial jurisdiction of the justice; or

(d) that the person has in his possession stolen property within the territo-
rial jurisdiction of the justice.

Referral when private prosecution

" 507.1(1) A justice who receives an information laid under section 504,
other than an information referred to in subsection 507(1), shall refer it to a pro-
vincial court judge or, in Quebec, a judge of the Court of Quebec, or to a desig-
nated justice, to consider whether to compel the appearance of the accused on the
information.

Summons or warrant

(2) A judge or designated justice to whom an information is referred under
subsection (1) and who considers that a case for doing so is made out shall issue
either a summons or warrant for the arrest of the accused to compel him or her to
attend before a justice to answer to a charge of the offence charged in the infor-
mation.

Conditions for issuance

(3) The judge or designated justice may issue a summons or warrant only if
he or she
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(@) has heard and considered the allegations of the informant and the evi-
dence of witnesses;

(b) is satisfied that the Attorney General has received a copy of the infor-
mation;

(c) is satisfied that the Attorney General has received reasonable notice of
the hearing under paragraph (a); and

(d) has given the Attorney General an opportunity to attend the hearing
under paragraph (@) and to cross-examine and call witnesses and to present
any relevant evidence at the hearing.

Appearance of Attorney General

(4) The Attorney General may appear at the hearing held under paragraph
(3)(a) without being deemed to intervene in the proceeding.

Information deemed not to have been laid

(5) If the judge or designated justice does not issue a summons or warrant
under subsection (2), he or she shall endorse the information with a statement to
that effect. Unless the informant, not later than six months after the endorsement,
commences proceedings to compel the judge or designated justice to issue a
summons or warrant, the information is deemed never to have been laid.

Information deemed not to have been laid -- proceedings commenced

(6) If proceedings are commenced under subsection (5) and a summons or
warrant is not issued as a result of those proceedings, the information is deemed
never to have been laid.

New evidence required for new hearing

(7) If a hearing in respect of an offence has been held under paragraph
(3)(a) and the judge or designated justice has not issued a summons or a warrant,
no other hearings may be held under that paragraph with respect to the offence or
an included offence unless there is new evidence in support of the allegation in’
respect of which the hearing is sought to be held.

Subsections 507(2) to (8) to apply

(8) Subsections 507(2) to (8) apply to proceedings under this section.
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Non-application -- informations laid under sections 810 and 810.1

(9) Subsections (1) to (8) do not apply in respect of an information laid
under section 810 or 810.1.

Definition of "designated justice”

(10) In this section, "designated justice" means a justice designated for the -
purpose by the chief judge of the provincial court having jurisdiction in the mat-
ter or, in Quebec, a justice designated by the chief judge of the Court of Quebec.

Meaning of "Attorney General”

(11) In this section, "Attorney General" includes the Attorney General of
Canada and his or her lawful deputy in respect of proceedings that could have
been commenced at the instance of the Government of Canada and conducted by
or on behalf of that Government.

1 The style of cause duplicates the style of cause in the Superior Court of Justice, but leaves
the impression that Mr. McHale is the accused. He is not. A more appropriate style of cause
would be Re Ontario (Attorney General) v. Gary William McHale.
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Counsel:
Ade Olumide, appearing in person.

Jennifer Woollcombe, for the respondent.

ENDORSEMENT

The following judgment was delivered by

1 THE COURT:-- Mr. Olumide appeals the summary dismissal of his mandamus application in
the Superior Court. He had sought to overturn the Crown's decision to stay his private prosecution
of Kathleen Wynne.

2 Section 579 of the Criminal Code gives the Attorney General the authority to direct a stay of
proceedings at any time. The discretion to do so is reviewable only in the event of abuse of process.
There is a presumption of prosecutorial good faith: see Krieger v. Law Society (Alberta) 2002 SCC
65 and R. v. Nixon 2011 SCC 34. The appellant has the onus of proving an abuse of process in the
exercise of prosecutorial discretion.

3 Mr. Olumide alleged that the Attorney General is in an inherent conflict of interest and this
constitutes an abuse of process. The motion judge found that there was no evidence of abuse of
process. Absent proof of an abuse, the discretion is not subject to review by the court: Campbell v.
Ontario (A.G.) (1987), 35 C.C.C. (3d) 480 (Ont. C.A.), leave to appeal refused, [1987] S.C.C.A.
No. 202. There is no evidence to point to an abuse of process.

4 We therefore see no basis to allow this appeal.
5 The appeal is dismissed.

K.N. FELDMAN J.A.
G.J. EPSTEIN J.A.
M.L. BENOTTO J.A.
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1 HOLLINRAKE J.A. (for the Court, allowing the appeal):- - This is an appeal by the Crown
from a judgment dismissing the petition of the Crown for an order that His Honour Judge Filmer of
the Provincial Court of British Columbia be prohibited from commencing or continuing with the
trial of Regina v. Kenneth Benjamin Smith.

2 The facts are found in part in the affidavit of Mr. Westlake, counsel for the respondent,
Smith, at trial. Those facts, along with other material facts, and the position of the parties at the
hearing in the Supreme Court, are set out by the trial judge as follows:

2. That on May 2nd, 1991, Mr. Smith was charged with a two count
Information Numbered 58962.

3. That Mr. Smith was arrested on the 2nd of May, 1991 and held in
custody without bail until May 3rd, 1991, when at that time he was
released by His Honour Judge Filmer, in the Provincial Court of
British Columbia, upon certain terms and conditions.

5. That the matter was further remanded to May 31st, 1991. At that
time, a three week period was set aside for trial, commencing De-
cember 4 through to December 27, 1991. The matter was further ad-
journed to June 28th for election and plea.

7.  The matter was called forward to June 24th, 1991 when I appeared
as counsel for Smith and the previous trial dates were re-fixed for
December 4th to 13th, and thereafter recommencing on January 6th
through to the 17th. On that date Mr. Smith elected trial by provin-
cial court judge and entered pleas of not guilty to both counts con-
tained in the Information.

9. That on the 7th of October, 1991 a new Information was sworn,
Number 589262C, [sic] alleging two counts.

11.  That on October 18, 1991 Mr. Macdonald, on behalf of the Crown,
appeared in provincial court and stayed Information Number 58962,
leaving the previously fixed trial dates on the trial list.

12.  That counsel appeared at a pretrial conference, together with Mr.
Macdonald on November 14, 1991 in Victoria before His Honour
Chief Justice Metzger. During the course of this pretrial conference a
number of issues were discussed including the proposed length of
trial, defense admissions as to witnesses, the order of witnesses, the
potentiality of admissions to wiretap hookups, voice identification
and other issues related to the trial process.

13.  That following the pretrial conference. I appeared before the trial
judge, His Honour Judge Filmer, in Provincial Court. The new In-
formation was presented and Mr. Smith elected trial by Provincial
Court judge and reiterated his pleas of not guilty to both counts.

16. That Mr. Macdonald called me on November 27th, 1991 with a view
to securing admissions from me. That I spoke to him on November
28th, 1991 in the a.m. and confirmed to him that I would be making
the admissions that he sought, including the order of witnesses, the
admissions related to telephone-line hookups, voice identification, et
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cetera. In addition I requested additional disclosure respecting inter-
cepted conversations.

That during the month of November, I caused my trial schedule and
commitments to be adjusted and to make room for preparation for
trial and for my appearances on trial at the aforementioned trial
dates. Accordingly, I sent a letter to the court coordinator advising I
would be seeking an adjournment of one of the trial dates, i.e., De-
cember 5th.

- That on the morning of December 4 I appeared with Mr. Smith and

Mr. Martin, cocounsel, to engage in the defense of Mr. Smith before
His Honour Judge Filmer, and on that occasion the Crown, in the
person of Ms. McNeely, indicated she would be staying proceedings.
That in accordance with my indication that we would be filing a
Constitutional Questions Act respecting the constitutional validity of
the stay, a Constitutional Questions Act Notice was drawn and
served December 4th, 1991.

At the hearing on December 4th, 1991 the following exchange took place
(Page 1 of the transcript):

MR. WESTLAKE: Mr. Smith -- excuse for a minute. Mr. Smith is in
court as well, Your Honour, seated at the back.

As you know, this matter was fixed for trial this morning, and I re-
ceived a letter on Wednesday -- and I'm sorry I didn't bring my copy
unfortunately, but maybe my friend has one -- that indicated that the
Crown would be staying proceedings today. I would like to indicate
to the court, before my friend addresses the court, that I take issue
with the ability and right of the Crown to stay proceedings postplea
especially in view of the fact that there have been pretrial confer-
ences related to the trial that was to commence today, and especially
in view of the Crown relying on Section, I believe, 579 subsection
(2) in particular, as giving them an unfettered right to enter a stay at
any time in the proceedings. I would like to challenge the constitu-
tional validity of that section post-plea, and I would like the court to
decline to record the stay that I think my friend is probably going to
indicate to the court and set the matter down for hearing at any time
that's convenient for the Crown.

I have offered next week, but my friend says she has since filled in
her time. However, I'm at her disposal to argue the matter, and Mr

Martin is with me in particular for that reason.

THE COURT: Miss McNeely, what's the Crown's view?
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MS. McNEELY: The Crown's view is that they have the right to di-
rect the clerk of the court to enter a stay of proceedings, and indeed,
that's what I do at this time, I direct the clerk of the court to enter a
stay of proceedings on Information 58962 and 58962-C. My friend
has not filed any notice with respect to the issue he is speaking of.

Further submissions were made and discussions ensued involving the
court, Mr. Westlake, Mr. Martin and Ms. McNeely.

The following occurred at Page 4 of the transcript:

MS. McNEELY: The Crown's view is that the stay has already been
entered -- directed, and that as this is a statutory court, provisions of
579 require that the entry on the record be made forthwith, and in
my submission, the matter will be then concluded and the court --
the Crown, pardon me, having directed the stay of proceedings, there
is no jurisdiction for the court to entertain this application.

THE COURT: I think what I'll do is ensure that there's enough time
to deal with an application, if it's brought, to deal with the constitu-
tionality of this section. I have some concerns with regard to whether
as a trial judge, a stay having been entered, that I have any jurisdic-
tion. It may be that the Crown, on the face of an application to have
me deal with this particular issue, may choose to proceed in the court
above to prohibit me from proceeding with the matter further, but I
think it would be necessary, first of all, for the question to be posed
appropriately and the times that are stipulated for the the [sic] giving
of notice given, and then I'll be prepared to deal with the matter, if it
comes back into my court to be dealt with.

The matter was adjourned to January the 6th, 1992. I will quote from por-
tions of the proceedings on that date at Page 2. Mr. Macdonald appeared
for the Crown at that time and addressed the court (Page 2):

Now, the matter was before the court on the 4th of December of
1991. Ms. McNeely appeared before the court on behalf of the
Crown and a stay of proceedings was directed and the court record
of proceedings, as I understand it, show that the proceedings were
stayed on the 4th of December, 1991. Consequently, in my submis-
sion, Your Honour, the court has no further jurisdiction to deal with
the matter at all, the court is functus.

Now, the argument may be that the court has the jurisdiction to rule
whether or not Section 579 is constitutional by a court of competent
jurisdiction, but here, in my submission and with the greatest of re-
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spect, this court is no longer a court of competent jurisdiction, the
stay having been entered.

At page 7 the court stated after further submissions:

Well, with respect, I don't see 579(1) as being the same as a trial
court judge being functus. And the reason I say that is just because
of the way the Code is set. Up a stay has (sic), in the past, always
been referred to as putting the Information into limbo. That limbo
can be reinstituted without the laying of a fresh Information, without
the laying of a fresh Indictment, under Subsection (2).

In my view, it is not an issue of functus in the same sense as a trial
judge might be functus after having declared guilt or innocence. So I
think it must be looked at from at least a different point of view: that
the trial judge has a right to review that exercise of discretion. I will
also go as far as to say that a trial judge probably also has the right to
consider the constitutionality of the section that's operating.

It is those last few words that Mr. Macdonald takes exception to. It is his
position, and has been the Crown's position from the start as indicated
from the quotation of the proceedings in December, that the trial judge
cannot review the Crown's discretion; that the Crown, as part of its func-
tion, has the right to enter a stay, and that in this case, since a stay has been
entered, the court is without jurisdiction to consider the constitutionality of
the section under which the stay was entered.

The grounds of the petition are as follows:

1.  That the learned Provincial Court judge exceeded his jurisdiction
permitting the trial to commence after the proceedings had been
stayed pursuant to Section 579 of the Criminal Code.

2. The learned Provincial Court judge heard (sic) a ruling that he had
jurisdiction to consider the constitutional validity after the proceed-
ings had been stayed pursuant to Section 579 of the Criminal Code.

3.  The learned Provincial Court judge exceeded his provincial jurisdic-
tion to determine the constitutional validity of Section 579 of the
Criminal Code after the proceedings had been stayed pursuant to
Section 579 of the Criminal Code.

Mr. Martin, on behalf of the accused, does not launch a wholesale chal-
lenge against Section 579. He does not say it is unconstitutional in all re-
spects. It is his position that where proceedings have proceeded to election,
plea and the matter is set for trial, and indeed on the trial date, that the
Crown cannot just terminate proceedings and start them later at its discre-
tion.
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3 In finding in favour of the position of the respondent before us the trial judge below said:

The application before me is to prohibit the Provincial Court judge
to hear an application basically challenging the constitutionality of Section
579 of the Criminal Code.

It may be that on the basis of the decisions referred to me by Mr.
Macdonald that issue has already been resolved, particularly in the deci-
sion I have just referred to, Regina v. Fortin, and perhaps to a certain ex-
tent in the The Queen v. Scott. However, that is a matter that should be de-
termined by the trial judge, and thereafter, any of the parties dissatisfied
with the decision may take the matter to an appeal, or may proceed by way
of a prerogative writ to bring the matter before an appellate court which
can then determine the issue, and which court will have before it for its
benefit the reasoning of the trial judge.

I consider in this case that having indicated to the court and to
Crown counsel that the accused intended to challenge the constitutional
validly of Section 579, at best the stay entered by the Crown constitutes a
suspension only of the proceedings until such time as that issue has been
determined.

4 The respondent Smith filed a notice of motion in which he seeks an order quashing the notice
of appeal. His position on the motion is that this is an interlocutory appeal in a criminal matter and,
consequently, is subject to the general rule that such appeals are prohibited as a matter of law and
policy. He relies upon Re Anson and the Queen (1983), 4 C.C.C. (3d) 119 (B.C.C.A.) where
Macfarlane, J.A. said (at p. 130):

But if every case is to be interrupted each time a constitutional point arises
while prerogative relief is sought, while appeals are taken to this court and
to the Supreme Court of Canada then the administration of justice would
be chaotic, the cost to accused persons would be oppressive and the cost to
the public unjustified -- particularly when many such points would prove
to have been academic.

5 His counsel also referred us to Re Ritter et al., and The Queen (1984), 11 C.C.C. (3d) 123
(B.C.C.A)); Regina v. Morgentaler, Smoling & Scott (1985), 16 C.C.C. (3d) 1 (Ont. C.A.); and Re-
gina v. Seaboyer (1991), 66 C.C.C. (3d) 321 at 412, 413-14 (S.C.C.).

6 I agree that just because this matter comes before the court by way of prohibition does not
necessarily take it out of the general rule that the court will not hear interlocutory appeals in crimi-
nal matters. However, this is not an interlocutory case. The Crown seeks to prohibit the Provincial
Court Judge from commencing the trial on the ground that he is without jurisdiction.

7 Counsel for the Crown says that s. 784(1) of the Criminal Code provides a statutory basis for
this appeal and that that distinguishes this case from those where the appeal is clearly interlocutory
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and has no statutory foundation. His position is that the Crown having directed that a stay be en-
tered the Provincial Court Judge has no jurisdiction thereafter to embark on an enquiry.

8 In my opinion this is not the type of case that falls within the general rule as to interlocutory
appeals in criminal matters. This is not a matter or challenge that has arisen during the course of the
trial. It is not a case where if the trial is permitted to proceed, the reviewing court will be in a better
position to decide the issues because it will have the benefit of a more complete picture of the evi-
dence and the case (see McLachlin, J. in Seaboyer (at pp. 413-414).

9 I would dismiss the respondent's motion to quash the notice of appeal.
10 I turn now to the appeal itself. Section 579 of the Criminal Code reads:

579.[508] (1) The Attorney General or counsel instructed by him for that
purpose may at any time after any proceedings in relation to an accused or
a defendant are commenced and before judgment, direct the clerk or other
proper officer of the court to make an entry on the record that the proceed-
ings are stayed by his direction, and such entry shall be made forthwith
thereafter, whereupon the proceedings shall be stayed accordingly and any
recognizance relating to the proceedings is vacated.

(2) Proceedings stayed in accordance with subsection (1) may be recom-
menced, without laying a new information or preferring a new indictment,
as the case may be, by the Attorney General or counsel instructed by him
for that purpose giving notice of the recommencement to the clerk of the
court in which the stay of the proceedings was entered, but where no such
notice is given within one year after the entry of the stay of proceedings, or
before the expiration of the time within which the proceedings could have
been commenced, whichever is the earlier, the proceedings shall be
deemed never to have been commenced.

11 I note here that the stay was entered December 4th, 1991. Crown counsel advised us at the
hearing that the Crown did not intend to recommence the proceeding and by now the one year re-
ferred to in s. 579(2) has expired. However, it remains open to the Crown to prefer a new indict-
ment. ’

12 The appellant Crown says that the decision of this court in Regina v. Beaudry, [1967] 1
C.C.C 272 remains the law and has not been affected by the Charter. In Beaudry, the accused chal-
lenged the right of Crown counsel, as agent of the Attorney General, to direct the clerk of the court
to make an entry on the record that the proceedings are stayed. This was done just before the jury
returned with a verdict directed by the trial judge. In the face of this stay the judge took a verdict of
acquittal from the jury. Speaking for the court, Bull, J. said (at p. 274-5):

The official Court record of the
proceedings of the trial on the murder
indictment was brought before us, and it is
clear from the sequence of the entries
therein and the exact times thereof noted
by the Clerk of the Court that the Crown
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counsel directed the said Clerk to make the
entry of the stay on the record before the
jury "returned the verdict". The notation
on the record made by the Clerk of the
Court, which reads, "Mr. Craig, Agent for
the A.G. directs the Clerk of the Court to
make an entry on the Record that the
Proceedings are Stayed", is in my
respectful opinion a sufficient making of
"an entry on the record" to comply with the
section in question, so that all

proceedings became stayed when so made.
The next entries on the record are with
respect to the Judge's decision to take the
verdict nevertheless, the return of the

jury and the delivering of the verdict of
acquittal. It follows that the said

decision of the learned trial Judge to take
the verdict notwithstanding the stay was
beyond his power so to do, as he had no
jurisdiction, authority or discretion with
respect to whether or not a stay should be
entered or, if entered, when it should
become effective or what effect it should
have. The entry of a stay is a statutory
administrative discretion given to the
Attorney-General, and, if exercised, his
direction is to the Clerk of the Court as
such and is outside any control of the
Judge. It follows that the verdict of
acquittal was a nullity, the proceedings on
the murder indictment having been
previously stayed prior to its delivery.

The appellant has never been acquitted of
the murder charge and was never in double
jeopardy.

13 In Regina v. Fortin (1989), 47 C.R.R. 348, the Ontario Court of Appeal had before it a chal-
lenge to what is now s. 579 on the ground that it violated the rights guaranteed by the s. 7 of the
Charter. At p. 349, the court said:

1.

The first submission is that s. 508 [am. 1972, c. 13, s. 43; rep. & sub. 1985,
c. 19, s. 117] of the Criminal Code, R.S.C. 1970, c. C-34, is unconstitu-
tional and violates s. 7 of the Canadian Charter of Rights and Freedoms
because of the complete absence in the legislation of any controlling
standard to limit the use of the power to stay. It was conceded that the
power of the Attorney General to stay proceedings is itself constitutionally
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valid. It is submitted that s. 508 is not in accord with the principles of jus-
tice because it is an arbitrary grant of power which permits the unilateral
interference with the accused's liberty by one party to the litigation without
judicial control and without objective standards. We are not persuaded
that, in its present form, s. 508 violates the rights guaranteed by s. 7 of the
Charter. The section is an adequate expression of the power which has al-
ways rested in the Attorney General and which is essential to the proper
enforcement of criminal law. Safeguards of the individual against the im-
proper use of the power to stay which existed before the Charter still exist;
those safeguards have been enhanced by the rights and guarantees in the
Charter together with the power of the court to give a remedy if necessary.
We did not call on the Crown with respect to this issue.

14 In Scott v. The Queen (1990), 61 C.C.C. (3d) 300, the Supreme Court of Canada had before
it a challenge to the Crown directing a stay on a charge of possession of cocaine for the purpose of
trafficking and then recommencing the proceeding under what is now s. 579(2). The stay was en-
tered to protect the identity of an informer. The accused asserted that recommencement of proceed-
ings was an abuse of process and sought a stay of proceedings. The majority held that the actions of
the Crown were "not abusive". The validity of what is now s. 579 was not in issue in the case.

15 Before dealing with submissions of the respondent, I think it important to keep in mind that
the only issue before the this court is whether the Provincial Court Judge has any jurisdiction to
embark on a hearing in which the constitutionality of s. 579 is challenged after the Crown has di-
rected a stay of proceedings be entered.

16 Counsel for the respondent says that Regina v. Big M. Drug Mart Ltd. (1985), 18 C.C.C.
(3d) 385 (S.C.C.) is the authority for Filmer, P.C.J. to hear the argument as to the constitutionality
of's. 579 as part of the trial proceedings in Regina v. Kenneth Benjamin Smith even after entry of
the stay. He refers to the judgment of Dickson, J. (at pp. 399-400) where he said:

Standing and jurisdiction to challenge the validity of a law pursuant to
which one is being prosecuted is the same regardless of whether that chal-
lenge is with respect to ss. 91 and 92 of the Constitution Act, 1867 or with
respect to the limits imposed on the Legislatures by the Constitution Act,
1982.

Section 24(1) sets out a remedy for individuals (whether real persons or ar-
tificial ones such as corporations) whose rights under the Charter have
been infringed. It is not, however, the only recourse in the face of uncon-
stitutional legislation. Where, as here, the challenge is based on the uncon-
stitutionality of the legislation, recourse to s. 24 is unnecessary and the
particular effect on the challenging party is irrelevant.

Section 52 sets out the fundamental principle of constitutional law that the
Constitution is supreme. The undoubted corollary to be drawn from this
principle is that no one can be convicted of an offence under an unconsti-
tutional law. (Emphasis mine)



Page 10

17 However, in the case before us the argument being advanced does not deal with "a law pur-
suant to which one is being prosecuted". It deals solely with the jurisdiction of the Provincial Court
Judge to continue the trial after the stay so as to hear argument on the constitutionality of s. 579 of

the Criminal Code.

18 The respondent does not dhallenge the right of the Crown to direct that a stay be entered be-
fore plea. He asserts that after plea the case is different. With respect, I confess to being unable to
see any difference between the right of the Crown to direct a stay be it before or after plea.

19 The respondent asserts that it is arguable that there are Charter violations of both the re-
spondent's s. 7 and s. 11(h) Charter rights. He says that having been charged and a plea entered, he
is entitled to continue with the trial in the hope of an acquittal. He says such an acquittal could be
significant to him if extradition proceedings are taken by the State of Washington for the same of-
fence. I should note here that no reason is found in the record before us as to why the Crown di-
rected that a stay be entered. At most there is speculation arising from the material that extradition
proceedings might possibly be commenced. The respondent goes on to say that s. 579 must be dealt
with, not as it is applied, but rather on the basis that it could be unfair.

20 Without a Charter consideration, it is clear that once the Crown exercises its s. 579 right to
direct a stay be entered, the judge hearing the prosecution is functus and without jurisdiction to
proceed further. Does the Charter change that? With respect, I think not.

21 The purpose of the Charter has been said "to regulate the relationship of an individual with
the government by invalidating laws and governmental activity which infringe the rights guaran-
teed" (see Retail Wholesale and Department Store Union, Local 580, Al Peterson and Donna Alex-
ander v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573 at 596).

22 Here, the direction to the clerk of the court to enter a stay is a statutory administrative dis-
cretion given to the Attorney General which is outside the direction or control of the judge. That is
what Beaudry tells us. When the stay has been entered there is no contest between the individual
and the state. The prosecution has come to an end. The position of the accused as against the state is
the same as if he had never been charged. The individual is not put at jeopardy by the stay. On the
contrary, the jeopardy he faced as an accused in an ongoing prosecution has come to an end. It may
be that if in this case a new indictment is preferred, an argument could be made that the action of
the Crown in staying and then preferring a new indictment, gives rise to Charter violations. Howev-
er, at the moment a stay is entered, and assuming the matter stops there, I can see no possible viola-
tion of the accused's Charter rights. In my opinion, Beaudry is still the law when the Crown directs
a stay of proceedings be entered.

23 Lastly, the respondent submits that if the Provincial Court Judge has no jurisdiction to hear
argument as to the constitutionality of s. 579 then that section is immune from Charter challenge. In
my opinion, that consequence does not necessarily follow. In the view I take of this case, s. 579 is
immune from Charter challenge before a Provincial Court Judge if the state activity ceases with re-
spect to that charge on the entry of the stay. However, if the Crown recommences the proceeding
under s. 579(2) or prefers a new indictment, the accused may well have a challenge (such as in
Scott) that would involve the purpose of the stay and the effect of it on the accused's Charter or
common law rights.

24 Further, had the Provincial Court Judge declined to entertain the Charter argument it would
have been open to the accused to seek a writ of mandamus before a Supreme Court Judge to compel
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him to do so. At that time the Charter challenge to entry of the stay would be an issue before that
court.

25 In my opinion, when the stay was entered, the Provincial Court Judge became functus with
respect to this charge and he has no jurisdiction to proceed further in the matter of Regina v. Ken-
neth Benjamin Smith.

26 I would allow the appeal and direct that His Honour Judge A.E. Filmer of the Provincial
Court of British Columbia be prohibited from continuing in the matter of Regina v. Kenneth Ben-
jamin Smith.

HOLLINRAKE J.A.

CARROTHERS J.A.:-- I agree.
GIBBS J.A.:-- T agree.
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Indexed as:

R. v. Wren (B.C.C.A))

~ Between
Regina, Respondent, and
Randall Wren, Appellant
Vancouver Registry: CA006186

[1987] B.C.J. No. 1336

British Columbia Court of Appeal
Hinkson, Macfarlane and McLachlin JJ.A.

June 1, 1987
(On appeal from the judgment of Macdonald, J., pronounced June 6, 1986).

C.M. Norris, Esq., appearing for the (Crown), Respondent. The Appellant appearing in Person.

HINKSON J.A. (for the Court, orally, dismissing the appeal):-- This is an appeal from the deci-
sion of Mr. Justice Macdonald, in the Supreme Court, in chambers, in which he dismissed the peti-
tioner's application for an order in the nature of prohibition directing the withdrawal of a stay of
proceedings on the private information sworn by the petitioner against Constable Larson, a member
of the Royal Canadian Mounted Police.

In March, 1986, the Regional Crown counsel for the Fraser Region of British Columbia received
a report concerning an investigation conducted by the Surrey Detatchment of the R.C.M.P. into an
allegation made by the petitioner.

The petitioner alleged that he had been assaulted on December 30, 1985, at 12:30 a.m. on High-
way 1 at the Douglas Border crossing by Constable Larson.

After reviewing the report, the Regional Crown counsel met with the petitioner on April 28th,
1986, and informed him that in his view there was insufficient evidence to support the laying of a
criminal charge against Constable Larson.
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That decision not to lay a charge was confirmed on May 12, 1986 after the complaint had been
referred to independent legal counsel, Mr. Richard Peck.

On May 28, 1986, the petitioner appeared before a justice of the peace and swore a private in-
formation against Constable Larson.

On May 29th the Regional Crown counsel directed the Clerk of the Court to enter a stay of pro-
ceedings on the Information, pursuant to s. 508(1) of the Code.

The petitioner then brought an application in the Supreme Court seeking an order that the Re-
gional Crown counsel and the Attorney General of British Columbia withdraw the stay of proceed-
ings.

Mr. Justice Macdonald,in the course of his reasons made reference to the decision of the Supreme
Court of Canada in Dowson v. The Queen (1983) 7 C.C.C. (3d) 527. In that case, Laskin, J. (as he
then was) said at p. 538 with reference to the existing provisions of the Code at that time, namely,
732(1) and 508 in its form at that time:

"The disparity between stays for summary convictions and those for indictable
offences is undesirable and could not have been intended by Parliament. Such an
anomaly is not, unfortunately, so infrequent in the field of criminal procedure."

Subsequent to that comment in the Supreme Court of Canada the Criminal Code was amended. S.
732(1) was repealed and at the same time s. 508(1) was amended. Previously s. 508 provided that a
stay could be entered "at any time after an indictment has been found". That phrase was deleted in
the amendment and now with respect to both summary conviction offences and indictable offences
the Attorney General may enter a stay at any time after proceedings are commenced.

On the basis of the comment of Mr. Justice Laskin in Dowson and the amendment to s. 508 of the
Criminal Code, Mr. Justice Macdonald concluded as a matter of law that there was an absolute dis-
cretion in the Attorney General, or counsel instructed by him, to stay the proceedings in the present
case. [ am not persuaded that he erred.

For those reasons I would dismiss the appeal.

HINKSON J.A.
MACFARLANE J.A.:-- I agree.
McLACHLIN J.A.:-- I agree.
HINKSON J.A.:-- The appeal is dismissed.
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